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IN THE SUPREME COURT OF THE STATE OF IDAHO 
Supreme Court Case No. 39013 
LACEY MARK SIVAK 
Plaintiff-Appellant 
V. 
IDAHO DEPARTMENT OF CORRECTIONS, JEFF ZMUDA 
Defendant-Respondents 
RESPONDENT'S BRIEF 
Appeal from the District court of the Fourth Judicial District for Ada County. 
Honorable DEBORAH A. BAIL, District Judge presiding. 
Appellant appearing Pro Se 
Michael J. Elia 
Residing at Boise, for Respondent. 
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III. STATEMENT OF THE CASE 
1. Nature of the Case 
Plaintiff-Appellant has not set forth a proper statement of the case pursuant to Idaho 
Appellate Rule 35. Further, Plaintiffs initial pages of his brief are barely legible and Defendants 
cannot adequately refute the claims set forth. Defendants set forth the following: 
In his Notice of Appeal, Plaintiff indicated that he was appealing Judge Bail's Order 
granting dismissal from the District Court. (~otice of Appeal of Judge Bail's 08 July 2011 
Order Granting Dismissal, R. Vol. I, pp. 192-193). Defendants understand this appeal to focus 
on the following issues that were before the District Court when this lawsuit was dismissed: 1) 
That service of process was ineffective against Defendant Jeff Zmuda; and 2) That Defendant 
Idaho Department of Corrections is an improper party to this claim. The district court granted 
Defendant's Motion to Dismiss for a failure of service of process on the fom1er Defendant and 
on the grounds that the latter Defendant was an improper party to this action. This Court should 
affirm dismissal of the case. 
2. Statement of the Facts 
Plaintiff filed the Complaint in this lawsuit on September 22, 2010, naming Idaho 
Department of Corrections (IDOC) and Jeff Zmuda as the defendants. (Prisoner/Petitioner Civil 
Rights Complaint ("Complaint"), R. Vol. I, pp. 4-22). At this time, Jeff Zmuda was the warden 
at the Idaho Maximum Security Institution (IMSI). (Zmuda Aff., .,- 2, R. Vol. I, p. 82). The only 
service of process of the Summons and Complaint in this lawsuit was on Brian Kane, Assistant 
Chief Deputy to Attorney General Lawrence Wasden, on March 9, 2011. (Amended Affidavit of 
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Service, R. Vol. I, p. 60); see also (Panther Aff., ~! 4, R. Vol. I, p. 86). The service of process 
was effective as to the Idaho Department of Corrections, however, the IDOC was an improper 
party to this lawsuit pursuant to the 11th Amendment of the United States Constitution. See 
A1onell v. Department of Social Services of City of NeH' York, 436 U.S. 658, 694, 98 S.Ct. 2018, 
2037 (1978) (A local government may not be sued under§ 1983 for an injury inflicted solely by 
its employees or agents.) The service of process was not effective as to the other Defendant, Jeff 
Zmuda. See Idaho Rules of Civil Procedure 4(d)(2), 4(d)5; IDAPA 06.01.106. Accordingly, 
this action was dismissed by Honorable Judge Deborah A. Bail. (Order Granting Dismissal, R. 
Vol. I, pp. 169-170). 
IV. ADDITIONAL ISSUES PRESENTED ON APPEAL 
Defendants set forth the following issue on appeal: 
1) Plaintiff-Appellant has not followed the Idaho Appellate Rules and this appeal 
should be dismissed. 
V. ATTORNEY .FEES ON APPEAL 
Defendants are entitled to costs and attorney fees on appeal pursuant to Idaho Appellate 
Rule 41(a) and Idaho Code§ 12-121. may be granted if the court is left with the abiding 
belief that the appeal was brought, pursued or defended frivolously, unreasonably or without 
foundation. Drennon v. Hales, 138 Idaho 850, 854, 70 P.3d 688, 692 (Ct. App. 2003). See Sun 
Valley Shamrock Resources, Inc. v. Travelers Leasing Corp., 118 Idaho 116, 120, 794 P.2d 
1389, 1393 (1990) (Attorney fees are awardable if an appeal merely invites an appellate court to 
second-guess the district court.) Plaintiffs appeal is without foundation. He has done nothing 
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more than ask the Court to second guess the District Court's decision. He has presented no 
substantial legal argument and has not pointed to any evidence that remotely supports his 
positions. 
VI. ARGUMENT 
This Court should affirm the Order Granting Dismissal because Jeff Zmuda lvas never 
served with a summons and complaint and Idaho Department of Corrections is not a 
proper partv to this action. 
Persons acting pro se are held to the same standards and rules as those represented by 
attorneys. Hujfv. Singleton, 143 Idaho 498, 500, 148 P.3d 1244, 1246 (2006). Idaho Appellate 
Rule 35 requires parties to list and argue issues presented on appeal. Id. When issues presented 
on appeal are not supported by propositions of law, citation to legal authority, or argument they 
will not be considered by this Court. Id. 
In reviewing the District Court's Order granting the motion to dismiss, the standard of 
review is the same as that used in summary judgment. Gibson v. Ada County, 142 Idaho 746, 
751, 13 P.3d 1211, 1216 (2006). Summary judgment is appropriate only when the pleadings, 
depositions, affidavits and admissions on file show that there is no genuine issue of material fact 
and the movant is entitled to judgment as a matter of law. Id.; Idaho Rule of Civil Procedure 
56( c ). If there is no genuine issue of material fact, only a question of law remains, over which 
the courts exercise free review. Jones v. HealthSouth Treasure Valley Hosp., 147 Idaho 109, 
112, 206 P 3d 473,476 (2009). 
1. Jeff Zmuda and the IDOC are separate Defendants in this action. 
Plaintiff claims an issue on appeal is that the Defendants are both "one Defendant." 
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(Appeal Brief, p. 4) However, he has not cited to the record to support this alleged error, nor has 
he cited to any authority substantiating the claim that two named Defendants in the caption of his 
complaint should be considered a single Defendant in this lawsuit. This issue should not be 
considered. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996) (When issues on 
appeal are not supported by propositions of law, authority, or argument, they will not be 
considered.); Idaho Appellate Rule 35. 
If the Court decides to consider this issue, it should deny it on the merits. At the hearing on 
June 15, 2011, Plaintiff argued that, "[In] my initial Complaint, I don't list everything as 
separate. I list it as one Defendant, the IDOC ... " (Transcript of June 15, 2011 Hearing, p. 15, 11. 
22-24). Regardless of Plaintiffs intention both parties were named in the caption of the 
Complaint and the evidence on record demonstrates that service of process was never made as to 
Defendant Zmuda. 1 (Complaint, R. Vol. I, p. 4); (Zmuda Aff., ~I 3, R. Vol. I, p. 83); (Panther 
Aff., i 4, R. Vol. I, p. 86). 
Plaintiff had two methods available to serve Defendant Zmuda with his Complaint; Idaho 
Rule of Civil Procedure 4(d)(2) provides that service upon an individual is proper if the 
summons and complaint are delivered to the individual personally or by leaving copies thereof at 
the individual's dwelling house or usual place of abode with some person over the age of 
eighteen (18) years then residing therein or by delivering a copy of the summons and complaint 
to an agent authorized by appointment or by law to receive service of process. 
1 Respondents do not argue that service was not proper as to the IDOC. Respondents maintain that the IDOC was 
not a proper party to this action pursuant to the 11th Amendment. See Taylor v. List, 880 F.2d 1040, 1045 (9th Cir., 
1989). (There is no respondeat superior liability under § 1983). 
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Idaho Rule of Civil Procedure 4( d)(5) instructs that service upon a state, or any agency 
thereof, shall be made upon the attorney general or any assistant attorney general. This statute 
also provides an alternative method of service on individuals or officials that are employed by 
the state which would be to follow the method provided in the Idaho Administrative Procedure 
Act rules governing the Board of Correction. IDAP A 06.01.106. 
This provision instructs that all service of summons, complaints, and subpoenas against 
the Department or any employee of the Department for a cause of action arising out of the course 
and scope of the duties or employment of the Department or employee of the Department shall 
be made upon the deputy attorneys general assigned to the Department. ID APA 06.01.106 
(Italics added). At that time, Paul Panther was the lead Deputy Attorney General for the Idaho 
Department of Corrections. (Panther Aff., ,r 2, R. Vol. I, p. 85). None of the Deputy Attorneys 
assigned to the Department of Corrections were served with Plaintiffs Summons and Complaint 
in this case. (Id., ~I 4, R. Vol. I, p. 86). As such, the District Court's decision that service of 
process was not made as to Defendant Zmuda should be affirmed. 
Although Plaintiff claims that he has only sued the IDOC in this lawsuit, in Lacey's 
Informal Supplement to Brief Based Only on Memory, filed on March 01, 2012, Plaintiff claims 
that Jeff Zmuda was in his individual capacity. (p. 2). Regardless, he has not cited to the record, 
nor has he cited to any authority substantiating this argument. This issue should not be 
considered. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996) (When issues on 
appeal are not supported by propositions of law, authority, or argument, they will not be 
considered.); Idaho Appellate Rule 35. 
RESPONDENTS' BRIEF - 5 
This is a non-issue on appeal. If Defendant Zmuda was in an individual capacity for this 
lawsuit, he was not served with a summons and complaint If he was in an official capacity the 
Eleventh Amendment prohibits suits for monetary damages against state officials acting in their 
official capacity. Puerto Rico Aqueduct & Sewer Auth. v. A1etcalf & Eddy, Inc .. 506 U.S. 139, 
144, 113 S.Ct. 684,687 (1993). 
A. Defendants' Motion to Dismiss was properly argued in District Court. 
Plaintiff claims that Defendants' Motion to Dismiss was prohibited and must be quashed 
because it was argued by an attorney that was not counsel of record. (Appeal Brief, p. 4). The 
Court should not consider this issue as it has been raised for the first time on appeal. Sivak v. 
State, 115 Idaho 757, 758, 769 P.2d 1129, 1130 (Ct. App. 1989) (Issues raised for the first time 
on appeal will not be addressed.) 
Plaintiff stated in his Notice of Appeal that he was appealing the District Court's July 12, 
2011 Order Granting Dismissal. (Notice of Appeal of Judge Bail's 08 July 2011 Order Granting 
Dismissal, R. Vol. I, p. 192). This Order arose from the hearing held on June 15, 2011, on 
Defendants' Motion to Dismiss. At no time during this hearing did Plaintiff raise this issue and, 
therefore, it is not properly before this Court. Issues not raised below may not be considered for 
the first time on appeal. Bradley v. State, 151 Idaho 629, 262 P.3d 272, 277 (Ct. App. 2011), 
review denied (Oct. 31, 2011 ). Also, Plaintiff has not cited to the record to support this alleged 
error, nor has he cited to any authority and this issue should not be considered. State v. Zichko, 
129 Idaho 259, 263, 923 P.2d 966, 970 (1996) (When issues on appeal are not supported by 
propositions of law, authority, or argument, they will not be considered); I.A.R. 35. 
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B. Plaintiff-Appellant failed to file a Motion for Reconsideration/ 
Clarification on the Order Granting Dismissal and has waived his right to 
contest its content. 
Plaintiff claims that the Order granting dismissal fails to give the specifics making the 
appeal more complex. (Appeal Brief, p. 5). However, Idaho Rule of Civil Procedure 52(a) 
instructs that findings of fact and conclusions of law are unnecessary for decisions on motions 
under Idaho Rule of Civil Procedure 12. 
Plaintiff has not cited to the record to support this alleged error. Nor has he cited to any 
legal authority stating that a non-specific order by the court is an appealable issue. This issue 
should not be considered. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996) (When 
issues on appeal are not supported by propositions of law, authority, or argument, they will not 
be considered.); Idaho Appellate Rule 35. 
Further, Plaintiff has waived his right to appeal this issue for failing to file a Motion for 
Reconsideration/Clarification. Idaho Rule of Civil Procedure 1 l(a)(2) instructs that a motion for 
reconsideration of any order of the trial court made after entry of final judgment may be filed 
within fourteen (14) days from the entry of such order. The Court should not consider this issue. 
C. This appeal arises out of an Idaho State case in the 4th Judicial District, 
in Ada County, wherein Judge Bail presided. 
Plaintiff has stated as one of his issues on appeal that Defendants' have alleged the 
hearing on June 15, 2011 was attended in five different courts. (Appeal Brief, p. 6). Defendants' 
are unclear as to the allegation or appellate issue in this claim although it appears that Plaintiff is 
contesting Defendants' title and caption page of their Motion to Dismiss. (Defendants' Motion 
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to Dismiss, R. Vol. I, p. 79). Plaintiff did not raise this issue in the court below. Bradley v. 
State, 151 Idaho 629, 262 P.3d 272, 277 (Ct. App. 2011 ), review denied (Oct. 31, 2011) (Issues 
not raised below may not be considered for the first time on appeal). Further, Plaintiff has not 
cited to the record to support this alleged error, nor has he cited to any authority and this issue 
should not be considered. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996) (When 
issues on appeal are not supported by propositions of law, authority, or argument, they will not 
be considered.); Idaho Appellate Rule 35. 
2. Plaintiff-Appellant named the Defendants in this lawsuit. 
Plaintiff claims that defense counsel always argues that he has named the wrong 
defendant. (Appeal Brief, p. 6-7). Plaintiff has not cited to the record to support this alleged 
error, nor has he cited to any authority that indicates defendant parties to have the burden of 
matching a defendant to each of Plaintiffs claims. This issue should not be considered. State v. 
Zichko, 129 Idaho 259, 923 P.2d 966, 970 (1996) (When issues on appeal are not supported 
by propositions of law, authority, or argument, they will not be considered.); Idaho Appellate 
Rule 35. 
This appeal arises out of a claim initiated by Plaintiff with defendants chosen by him. 
Idaho Rule of Civil Procedure 3(a) instructs that a party filing a civil action shall be designated 
as the plaintiff and any party against whom the same is filed shall be designated as the defendant. 
Idaho Rule of Civil Procedure 3(b) instructs that any civil action against a person shall designate 
such person by name and the nature of capacity for which the person is made a party to the 
action. It further instructs that a civil action against a governmental unit or agency shall 
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designate such party in its governmental name only. These rules illustrate that it is the plaintiffs 
burden to bring the suit and name the parties to such suit. 
Plaintiffs citations to I.R.C.P. 10(a)(4) & 10(a)(5), l.R.C.P. 25, LC. §67-5201, and 
I.R.C.P. 4(d)(5) miss the point. I.R.C.P. 10(a)(4) & 10(a)(5) instruct on unknown parties. These 
rnles instruct that if a party is unknown, this fact may be stated as such in the pleadings and the 
pleadings must be amended when the name is discovered. In this action, Plaintiff has alleged 
inadequate medical and dental care but claims to not know the names of the person or party 
providing the care after having been housed at the IDOC for over thirty years. (Complaint, R. 
Vol. I, p. 3). These rules do not put the burden on defendants to find and name an unknown 
party to a claim brought by a plaintiff. 
I.R.C.P. 25 instructs on substitution upon the death of a party. This rule allows the Court 
to substitute a party when the claim is not extinguished upon the death of such party. This rule is 
not applicable in the instant action. 
T.C. §67-5201 provides definitions as used in the Administrative Procedure Act. Plaintiff 
claims that this code instructs that "agency" does not include the Idaho Department of 
Corrections and makes the illogical conclusion that due to the aforementioned code section and 
I.R.C.P. 4(d)(5), 2 the two named Defendants were actually a "single defendant." (Appeal Brief, 
p. 7) 
Defendants maintain their position that the IDOC was properly served in this lawsuit but 
is an improper party pursuant to the 11th Amendment of the U.S. Constitution. Nothing in 
2 I.R.C.P. 4( d)(S). Service upon state, agencies or governmental subdivisions. 
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Idaho's statutes and rules create an exception to service of process on an individual by treating 
multiple defendants as one for service of process. The District Court's Order on this issue 
should be affirmed. (Order Granting Dismissal, R. Vol. I, pp. 169-170); (Transcript of June 15, 
2011 Hearing, p. 26-27). 
3. The substantive issues set forth in Plaintiff-Appellant's Complaint are not 
properly before this Court. 
Plaintiff argues that the medical issues occurred within the last two years. (Appeal Brief, 
p. 8) Some of the substantive issues were briefly addressed in Defendants' Motion to Dismiss in 
a statute of limitations argument, but the Court declined to address this argument at the Hearing. 
(Transcript of June 15, 2011 Hearing, p. 27, 11. 12-17); (Defendants' Memorandum in Support of 
Motion to Dismiss, R. Vol. I, p. 93). Since the substantive issues were not addressed by the 
District Court, they are not properly before this Court on appeal. U11itted v. Canyon County Bd. 
of Com 'rs, 137 Idaho 118, 121, 44 P .3d 1173, 11 76 (2002) (It is well established that in order for 
an issue to be raised on appeal, the record must reveal an adverse ruling which forms the basis 
for an assignment of error.) 
4. Additional Issues Presented on Appeal 
A. Plaintiff-Appellant has not followed the Idaho Appellate Rules and this 
appeal should be dismissed. 
A cursory search reveals that Plaintiff, appearing pro se, has had at least thirteen cases 
heard by the Idaho Court of Appeals. 3 
3 
Sivak v. State, 111 Idaho 118 (Ct. App. 1986); Sivak v. State, 112 Idaho 127 (Ct. App. 1986); Sivak v. State, 114 
Idaho 271 (Ct. App. 1988); Sivak v. State, 115 Idaho 757 (Ct. App. 1989); Sivak v. Ada County, 115 Idaho 759 (Ct. 
App. 1989); Sivak v. Ada County, 115 Idaho 760 (Ct. App. 1989); Sivak v. State, 115 Idaho 760 (Ct. App. 1989); 
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Idaho Appellate Rule 35 requires an appellate brief to contain several divisions with 
appropriate headings including a table of contents, a table of cases and authorities, a statement of 
the case, issues presented on appeal, argument, and a conclusion. Moreover, Idaho Appellate 
Rule 36 requires an. appellate brief to be legible if filed by a prisoner incarcerated in a state 
prison or county jail and otherwise conform to the requirements of this rule. 
Plaintiffs brief lacks all division headings entirely, a table of contents, a table of cases 
and authorities, and a section setting forth the issues on appeal. The brief does provide some 
argument but has not been supported with any authority or law. Further, the issues are not 
presented in the required format and the contents are mostly illegible. This brief does not 
conforn1 to the requirements of the Idaho Appellate Rules and the Court should deem the issues 
contained within waived on appeal. Haight v. Dales Us·ed Cars, Inc., 139 Idaho 853, 855, 87 
P.3d 962, 964 (Ct. App. 2003) (The failure of an appellant to include an issue in the statement of 
issues required by LA.R. 35(a){4) will eliminate consideration of the issue on appeal. This rule 
may be relaxed, however, where the issue is argued in the briefing and citation to authority is 
provided); State v. Barnett, 133 Idaho 231,236, 985 P.2d 111, 116 (1999) (Idaho Appellate Rule 
35(a)(6) requires the argument portion of the brief to contain the contentions of the appellant 
with respect to the issues presented on appeal, the reasons therefor, with citations to the 
authorities, statutes, and parts of the transcript and record relied on.) 
Sivak v. Ada County, 115 Idaho 762 (Ct. App. 1989); Sivak v. State, 115 Idaho 765 (Ct. App. I 989); Sivak v. Ada 
County, 115 Idaho 766 (Ct. App. 1989); Sivak v. Ada County, 118 Idaho 193 (Ct App. 1990); Sivak v. State, 119 
Idaho 211 (Ct. App. 1991); Sivak v. 130 Idaho 885 (Ct. App. 1997). 
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with respect to the issues presented on appeal, the reasons therefor, with citations to the 
authorities, statutes, and parts of the transcript and record relied on.) 
VII. CONCLUSION 
For the foregoing reasons, Defendants' IDOC and Jeff Zmuda respectfully submit that 
this Court should affirm the district court's Order granting Defendant's Motion to Dismiss. 
DATED this day of March, 2012. 
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MOORE & ELIA, LLP 
ta, of the finA 
Cotmsel for Defendants 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this_ day of March, 2012, I served a true and correct 
copy of the foregoing document, by the method indicated below, and addressed to the following: 
Lacey Mark Sivak #18114 
IMSI J-Block 
P.O. Box 51 
Boise, Idaho 83707 
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